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DESPLAINES RIVERWATERSHEDALLIANCE, ) STATE OF ILLINOIS
LIVABLE COMMUNITIES ALLIANCE, ) Pollution ControlBoard
PRAIRIE RIVERSNETWORK,andSIERRACLUB, )

)
Petitioners, )

)
v. ) PCB04-88

) (NPDESPermitAppeal)
ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCYandVILLAGE OF NEW LENOX )

)
Respondents. )

THE VILLAGE OF NEW LENOX’S MEMORANDUM OF LAW IN OPPOSITION TO
PETITIONERS’ MOTION FOR SUMMARY JUDGMENT

The Village of New Lenox urges the Illinois Pollution Control Board to deny the

Petitioners’Motion for SummaryJudgment.The Petitioners’ motionrelieson misstatementof

.what the law requiresanda selectiveattentionto theirown commentsin therecord,all without

properly consideringIllinois EPA’s responseor evidencein oppositionto those comments.

Petitionersarenot entitledto summaryjudgment.

Standard of Review

In athird partypermit appeal,thepetitioneris requiredto showthat the permit at issued

would violatethe Act orBoardregulations.SeeOpinion and Order, Village ofLakeBarrington

v. Illinois EPA,PCB 05-59 (April 21, 2005); Prairie RiversNetworkv. Illinois Environmental

ProtectionAgency,PCB 01-112(August9, 2001),affirmedbyPrairie RiversNetworkv. Illinois

Pollution Control Board, 335 Ill. App.3d391 (4th Dist. 2002). TheBoard’sreviewis basedon

information before the Agency during the Agency’s statutory review period. Id. It is

Petitioners’ burdento establisha prima facie case,and only at that point is it necessaryfor

Illinois EPA to put forth evidencethat contravenesthe evidenceof Petitioners. SeeBrowning-

CHO2/ 22386522.1



Ferris Industries,Inc. v. Pollution ControlBoard, 179 Ill. App.3d598, 534 N.E.2d616 (2dDist.

1989). As the record will show, Petitionerscannotmeet their initial burden,but evenif they

could, Illinois EPA had ampleevidenceto supportthe determinationsit madeconcerningthe

limits to be included in the permit, and those limits advocatedby Petitionersthat were not

necessaryto accomplishthepurposesoftheIllinois EnvironmentalProtectionAct, 415 ILCS 5/1

et seq..

With respectspecifically to summaryjudgment,this motion is an inappropriatevehicle

for resolutionof a third partypermit appeal. Summaryjudgmentcanonly be grantedwhere

thereareno disputedissuesof fact, andthe movantis entitled to judgmentasa matterof law.

SeeRogerStonev. Illinois EPA, PCB 01-68(January18, 2001). What Petitionershave done

hereis simply excisesnippetsof statementsthatmaybe foundin therecordand interspersethose

snippetswith legalargument. Thatdoesnot meetthe requirementto establishundisputedfacts.

Theresponseto Petitioners’ Statementof Factsought to be enoughto defeattheir motion. To

theextentthe Boardmayhavea differentview concerningwhethersummaryjudgmentmaybe

grantedin a casesuchasthis, New Lenoxhasrespondedwith thememorandumoflaw.

Procedural Background

In June 2002, the Village of New Lenox applied to expand its treatment plant,

constructedin 1973 and locatedat 301 North CedarRoad. SOF ¶ 2.’ The plant was then

operatingat 85 percentcapacityand expansionwasnecessaryto ensurewastewaterservices

were properlyprovidedfor projecteddevelopmentin New Lenox. The areato be servedwas

within New Lenox’s FPA, and New Lenox had receivedfull approvalfrom the Northeastern

Illinois PlanningCommissionfor its expansion.SOF ¶ 4.

Citationsreferto NewLenox’sresponseto eachcitedparagraphof Petitioners’statementof facts.
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Theplant dischargesinto Hickory Creek,which is a generalusewater. Hickory Creek

hasa flow of 2.4 cubic feet per second(“cfs”) during critical 7Q10 flow, and is rateda “C”

streamunder the Agency’s Biological StreamCharacterization(“BCS”) system. SOF ¶ 1.

Hickory CreeksegmentGG-02is listed on theIllinois’ impairedwaterslist, knownasthe3 03(d)

list. The potential causesof impairment at the time of listing were nutrients, phosphorus,

nitrogen,salinity/TDS/Chlorides,TDS (chlorides),flow alterations,and suspendedsolids. The

potential sourcesassociatedwith the impairmentaremunicipal point sources,combinedsewer

overflows, construction, land development,urban runoffYstorm sewers,hydrological/habitat

modification, and flow regulationlmodification.SOF ¶ 4. It is not listed as a biologically

significantwaterbody in theIllinois NaturalSurveypublicationBiologically Sign~ficantIllinois

Streams,anddoesnot supportanythreatenedorendangeredspecies.SOF¶ 1.

On.January5, 2003, JEPAgavenoticethat it hadmadea tentativedecisionto renewthe

NPDESpermit issuedto the Village ofNew Lenoxto dischargeto Hickory Creek. SOF¶ 23.

Thedraft renewedpermitallowedtheNew Lenoxplant to increaseits designaverageflow from

1.54 million gallonsperday to 2.516 million gallonsper day. During the courseof thepermit

proceedings,New Lenoxwas askedto anddid perform a WaterQuality AssessmentofHickory

Creek,which includedsamplingof Hickory Creek,and a macroinvertebratesurveyto assessthe

effect of the dischargeof aquaticlife. SOF¶ 16-20. New Lenox also reviewedalternativesto

thedischarge,includingan analysisofsprayirrigation. SOF¶26. Basedon thesereportsandon

other informationbefore Illinois EPA, Illinois EPA was able to completeits antidegradation

assessmentand conclude that expansionof the plant could proceed in compliance with

regulatoryrequirementsgoverningwaterquality. SOF ¶ 16. After havingprovidedNew Lenox
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with anopportunityto reviewtheproposedconditionsofthe draft NPDESpermit, Illinois EPA

issuedthedraftpermit for public noticeonJanuary5, 2003. SOF¶ 23. V

Basedon thecommentsthat werereceived,Illinois EPA electedto hold aPublicHearing,

whichtook placeonApril 24, 2003. At thehearing,membersofthepublic wereprovidedwith

andopportunityto commentandaskquestionsofthe Illinois EPA staffmembersinvolved with

thepermit. SOF¶ 23. New Lenoxwaspresentat thePublicHearing,althoughastheapplicantit

did not provide commentsto Illinois EPA during the hearing. SOF ¶ 24. In Petitioners

comments,they madea variety of claims and requests,including requestfor nutrientslimits,

copper,ammonia,total dissolvedsolids. Petitionerscommentedon algaein Hickory Creek,the

anti-degradationreview, urbanizationin New Lenox, the macroinvertebratesurvey,and other

matters. All of theseissueswereproperlyconsideredby Illinois EPA—to the extenttheywere

relevantto theNPDESpermit review—andwere the subjectof appropriatedeliberationamong

Illinois EPA staffmembers.All commentswereultimatelyaddressedby theIllinois EPA aspart

oftheresponsivenesssummaryor in theconditionsofthefinal NPDESpermit. SOF¶ 29.

Illinois EPA issuedits final NPDES permit on October31, 2003. Thatpermit included

new limits on dissolvedoxygen, total dissolvedsolids, and ammonia,which were includedto

satisfyconcernsraisedduring thepublic noticeandwhich New Lenox agreedto acceptwithout

contest. Basedon Illinois EPA’s determinations,no limitationswereincludedfor nutrientsand

copper. SOF¶ 37.

The Board’s review is heavily dependenton the Agency’s findings of fact here and

conclusionsof law as found in its ResponsivenessSummaryand final NPDES permit, which

differ materially from Petitionerscommentsand conclusions. Consequently,New Lenox will

addressspecificpublic commentsaspartofits responseto eachPetitionerargument.
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Argument

1. Illinois EPA Complied with Anti-Degradation Regulations

As part of the permit review, Illinois EPA conductedan anti-degradationassessment.

Hickory Creekis not on the current list of biologically significant streamscompiled by the

Illinois DepartmentofNatural Resources(“IDNR”), which is one relevantlist for purposesof

anti-degradation,and it is not an OutstandingResourceWater. No threatenedor endangered

speciesarepresentin the streamsegmentto which New Lenox discharges. See Resp.par. 1.

During the courseof theseproceedings,Illinois EPA also reviewedthe scienceunderlyingits

listing of Hickory Creek on the 303(d) list, and concludedthat “a revie~vof the causesof

impairment resultedin a new conclusion. Agency biologists now believe that only total

dissolvedsolids canbe implicatedasa causeof whateverimpairmentmay exist in this stream

segmentoutsideofthe immediateareaofthe New Lenox outfall.” Consequently,Illinois EPA

requestedthat the permit incorporatelimits on total dissolvedsolids, andNew Lenox accepted

thoselimits.

Illinois EPA performedits anti-degradationanalysisby referenceto standardsgoverning

watersthat meetexistinguses,andthis is the appropriateclassificationfor Hickory Creek. See

PR.601. Illinois EPA concludedthat“[a]t thepresenttime. . . the incrementalnutrient loading

anticipatedto result from this project is not expectedto increasealgae or othernoxiousplant

growth, diminish the present aquatic community, or otherwise aggravateexisting stream

conditions.” Illinois EPA notedthecontinuedwork of theNutrient StandardsWorkgroup,and

the possibility that nutrient reduction requirementswould be imposedon New Lenox upon

adoption of state standards. PR. 602. Illinois EPA also concludedthat alternativesto the

dischargewerenot feasible, and also notedthe economicand socialneedfor the expansion.
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Petitionercontendsthat Illinois EPA failed to comply with anti-degradationregulations

becauseit did not ensurethat reasonablecontrolswere put on nutrients. As support for its

argument,Petitionercites the “High Quality Waters” provision of Illinois Anti-Degradation

Regulations. Mem. 7. This is not the regulatoryprovisionapplicableto Hickory Creek. High

Quality Waters are those whose existing quality exceedsthe state’s adoptedwater quality

standards,which is not the casehere,and Hickory Creek doesnot meetthis standard. See

Section302.105(c). Instead,the antidegradationreview should bebasedon theminimum level

ofprotectionat Section302.105(a)applicableto watersthatmeetexistinguses.

Illinois EPA madethe determinationthat no nutrientsstandardswerenecessary.With

respectto the usesin Hickory Creek,Petitionersarguethat Illinois EPA “at a minimumshould

havedeterminedwhat level of phosphorusandnitrogenremovalwere economicallyreasonable

and imposedlimits basedon that determination.” Mem. 9. Illinois EPA explicitly determined

“the incrementalnutrient loadinganticipatedto result from~this project is not expectedto .

aggravateexisting streamconditions.” Illinois EPA completedtheregulatoryanalysisrequired

under regulationsgoverning antidegradationand consideredall the commentsmade by the

public.

Illinois EPA alsoconsideredthenutrientdatareportedby New Lenoxin connectionwith

its study. New Lenox’s effluent on the day it sampledwas 2.76 milligrams per liter of total

phosphorus.Thefour downstreamsamplestakenaspartof the studyall showedphosphorusat

valuesof 1.60 milligramsper liter, 1.63 milligrams per liter, 1.47 milligrams per liter, and 1.52

milligrams per liter. Addressingthe available data, Illinois EPA concludedthat therewas

nothingunusual about streamphosphorusvalues such as those reportedfor Hickory Creek.

Further, the Illinois EPA concluded specifically in this case that “the incrementalnutrient
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loadinganticipatedto resultfrom this projectis not expectedto increasealgaeor othernoxious

plant growth,diminish the presentaquaticcommunityor otherwiseaggravateexisting stream

conditions.”

More importantly, Petitioners’ argumentsconcerningnutrients beg the questionthat

regulatorsandtheregulatedalikearewrestlingwith. Illinois EPA andthe scientificcommunity

in general have long recognizedthat the scienceconcerningnutrients and their effect on

waterbodiesis bothcomplicatedanduncertain,and Illinois EPA hasconveneda work groupto

study theissueof nutrientsanddevelopstandardsthat wouldbeproposedto governdischargers

in Illinois. Many factorscomeinto play, including the natureof the streamandthe discharge.

Thereis no disputeand the Illinois EPA took into considerationthat the existing New Lenox

plant dischargesnutrients,and increasingthe capacityof the plant will increasethe massof

nutrients, but it will also increase stream flows. In addition, during the course of the

proceedings,Illinois EPA acknowledged“major knowledgegaps” in the scienceconcerning

nutrients.HR 356. In fact, theBoarditself hasconcludedasmuchin theopinionconcerningthe

technology-basedinterim standardfor phosphorusrecentlyproposedby the Board. SeeOpinion

andOrder,R 04-26(April 7, 2005). Underthesecircumstances,it would be inappropriateto set

nutrientstandardsin thecontextofan NPDESpermit.

The Agencyalso fully consideredthe economicand technical feasibility of a rangeof

alternatives,including spray irrigation at farmland and a golf course, as well as alternative

dischargelocations. PR 403, 634. Those alternatives were found to be economically

unreasonableandtechnicalunfeasible. With respectto Petitioners’claim that theacceptanceby

other environmentalcommunities of phosphoruslimits (see Mem. 10), the recordsof those

proceedingsare more likely to show that those communities acceptedthe limits not as a
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consequenceof Illinois regulatoryrequirementsbut insteadasa consequenceof the delayand

expenseassociatedwith the public’sregulatoryinvolvementin thepermitprocess,includingthe

right to challengepermits. Therecordis alsolikely to showthatthe acceptanceofpermit limits

by those communities to appeaseenvironmental groups, with the goal of allowing the

communityprojectsto proceedin an expeditiousmanner,hashadno discernableimpacton the

qualityofthestreamsto whichthosecommunitiesdischarge.

2. Illinois EPA’s Permit Complies with Water Quality Standards

As part of its determinationconcerningthe permit’s compliancewith water quality

standards,Illinois EPA requestedand New Lenox voluntarily agreedto acceptcertainlimits.

Theselimits includedissolvedoxygen, total dissolvedsolids, and ammonia. Illinois EPA also

requestedthat New Lenox perform a study of the aquatic life in the creek. New Lenox

performedthat study, which demonstratedthat Hickory Creekhasfish populationsthat arenot

impairedby New Lenox’s discharge,andHickory Creekdid nothavefish populationsindicative

of low dissolvedoxygenconcentrations.HR 361. Illinois EPA concludedbasedon relevantdata

for 2003 that all measurementsin Hickory Creekmeetthe waterquality standardfor dissolved

oxygen. HR364.

Illinois EPA neverthelessincludeda permit limitation governingdissolvedoxygen,and

notwithstandingIllinois EPA’s determination,New Lenox electednot to challengethat permit

limitation. Illinois EPA alsorecommendedlimitations for ammoniaandtotal dissolvedsolids.

Illinois EPA determined,however,that theotherlimits soughtby Petitionerswerenotwarranted

orappropriate.Theseincludelimits for nutrients,pH andcopper.
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a. Illinois EPA madethe determination that no permit limits were necessaryto
address“offensive conditions”

Illinois EPA madethe determinationthat no limits were requiredto addressoffensive

conditions. To theextentPetitionersclaim that algal growth constitutesan offensivecondition,

Illinois EPA addressedalgaein its ResponsivenessSummary,explainingthat algaeis avital part

of the aquatic commu~iityand algaegrowth in itself is not a problem; it is in relation to

dissolvedoxygen and the adverseimpact on fish that provides context for assessingalgae.

Illinois EPA statedthat “Streamswould beexpectedto exhibit eitheronekind of algalgrowthor

another,”dependingona varietyoffactors,and“the bestmeasureofwhether[fish areadversely

impacted]is to look atthe local fish population. Hickory Creekhasfish populationsthat arenot

indicative of low dissolved oxygen concentrations.”HR 361. Further, the Illinois EPA

concludedspecifically in this casethat “the incrementalnutrient loading anticipatedto result

from this projectis not expectedto increasealgaeor othernoxiousplant growth,diminish the

presentaquaticcommunityor otherwiseaggravateexistingstreamconditions.” PR565. Solong

asIllinois EPA hasappropriatelyconsideredPetitionerscommentsandreviewedinformationon

thewaterquality in Hickory Creek, its decisionis reasonableandshouldbe upheld. SeeOhio

River ValleyEnvironmentalCoalition v. Callaghan,133 F.Supp.2d442 (S.D. W. Va. 2001).

EvenwerePetitionersclaimsconcerningalgaeastrue,it is reasonablefor Illinois EPAto

determinethatno nutrientlimitations wereappropriatefor New Lenox. Illinois EPA is awareof

otherdischargersto thestreamaswell asconditionsin thestream.Underthesecircumstances,a

solution to any algaeproblemwould be moreappropriatelyimposedstream-wide,ratherthan

imposinglimitations ononedischargernot expectedto contributeto anyexistingproblem. See,

e.g., Communitiesfor a Better Environmentv. StateWater ResourcesControl Board, 109 Cal.

App.4t’~1089, 1 Cal. Rptr. 3d 76 (Cal 1st Dist. 2003).
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It is also worth noting that given the complicatedand disputednatureof the science

governingnutrientsandtheireffects,includingalgae,Illinois EPA hasconvenedawork groupto

perform the work necessaryto proposescientifically defensiblestandardsfor Illinois. In any

case,it is importantthat anynutrient standardsbesetin thecontextofarulemaking,not apermit

appealbeforethe Board. The questionof what regulatorylimits areappropriatefor Illinois is

unresolvedand surroundedby scientific uncertainty. Contraryto Petitioners’ arguments,for

Illinois EPA to have set limits on phosphorusin New Lenox’s permit in the absenceof a

rulemaking (and a better understandingof the science)would have beena reversibleerror.

Illinois EPA madethe determinationthat nutrient limitations werenot necessaryto accomplish

thepurposesof theAct. Otherstatecourtshaveconsideredthis issueandmadethe finding that

applicationof sucha standardwould be rulemaking,requiringcompliancewith theprocedural

requirementsgoverning an agency’s issuanceof a rule. Simpson TacomaKrafi Co. v.

WashingtonDept. ofEcol., 119 Wash.2d640, 835 P.2d1030, 1034-36(Wash. 1992); Wisconsin

Elec. Power Co. v. Dept. of Natural Resources,287 N.W.2d 113 (Wis. 1980). Petitioners’

citation ofPUD No. 1 ofJeffersonCountyv. WashingtonDept. ofEcol., 511 U.S. 700 (1994)is

inapposite,asthat caseconsideredimposition of a standardrequiringminimum streamflows,

which is easilyapplied. V

To the extentit is relevant,Illinois EPA also concludedthat no permit limitations were

necessaryfor pH. Samplingperformedby Illinois EPA at the U.S.G.S.streamgaugein Joliet,

approximatelysevenmiles downstreamfrom New Lenox’s dischargepoint, showedthat during

the periodof record,averagepH was 7.8. PR640. While therewere a handfulof pH levels

detectedabove9.0 during theextensivetime periodof this data,Illinois EPApointedout that in

someenvironments,apH over9.0 is not an unnaturalcondition. Illinois EPAalso statedthatits
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monitoring station on the lower partof Hickory Creekmaynot havesimilar morphologyto the

areaaroundNew Lenox, and thereforedrawing direct conclusionsbetweensites maynot be

valid. HR 369. Finally, NewLenox’s pH samplingin connectionwith its waterquality report

showedpH rangingfrom 6.77 to 8.21 in thevicinity ofNewLenox’s plant.

b. Illinois EPA determined that New Lenox did not have a reasonablepotential
to contribute to violations of copper limits

As partof Illinois EPA’sreviewofNewLenox’sapplicationfor expansion,Illinois EPA

also consideredwhetherNew Lenox had the reasonablepotential to violate water quality

standardsfor copper. In its ResponsivenessSummary, Illinois EPA concludedthat for the

chronicstandardat issuehere,on anaveragebasis,the effluent is not likely to exceedthewater

qualitystandardandthereforewouldnot causeaviolationof thatstandard.HR 363.

Petitionerscontinueto advocateapplicationof the U.S. EPA’s “reasonablepotential to

exceed”analysis,notwithstandingthat it is inappropriatefor applicationhereand would yield

artificially high results. In ScottTwait’s memorandumconcerningwaterquality basedeffluent

limits, Illinois EPA specifically consideredthe U.S. EPA method to assessthe “reasonable

potential to violatewaterquality standards,”that Petitionersadvocate. Illinois EPA appliedits

policy anddecidedthat it would not usethehigh multiplier usedin U.S. EPA’s methodbecause

that methoddoesnot yield valid resultswhen only a small samplepopulationexists. Illinois

EPA also concludedspecifically concerningthis facility that therewasa low risk its effluent

would havehigh levelsofmetals. PR509. Illinois EPA’s analysisof thesampleresultsandits

specific considerationofthetypeof facility andthenatureof its dischargeweretheappropriate

analysisto complywith thewaterqualitystandard.No permit limit wasnecessaryfor copper.
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Conclusion

The BoardmustreviewtheIllinois EPA’s decisionby deferringto theAgency’sfindings

of facthere and conclusionsof law, which differ materially from Petitionersargumentsin its

motion for summaryjudgment. Illinois EPA compliedwith all regulatoryrequirementsin its

issuanceof the NPDES permit to New Lenox to allow expansionof its wastewatertreatment

facility. Hickory Creekis a generalusestream,notahighqualitywater,andis properlyassessed

for purposesof antidegradationby applyingregulatorystandardsto ensuretheminimumlevelof

protection. Illinois EPA properly completedthat review by assessingits own information

concerningHickory Creek,aswell asreviewing a Water Quality Assessmentthat it requested

from New Lenox. New Lenox also provided information on alternativesto the discharge,

including sprayirrigation, and Illinois EPA properlyconcludedthat thosealternativeswere not

feasible. As aresultof its review, Illinois EPA requestedthat thepermit incorporatelimits on

dissolvedoxygen,total dissolvedsolids,andammonia.New Lenoxacceptedthoselimits.

TheBoardshouldalsoappreciatethecomplicatedand disputednatureofthescience

governingnutrientsandtheireffects,includingalgae,andtheimportanceofsettingthose

standardsin areasonedmannerthatis scientificallydefensible.Illinois EPAhasconveneda

workgroupto performtheworknecessaryto proposescientificallydefensiblestandardsfor

Illinois, andnutrientstandardsto be set in the contextofarulemaking,not apermit appeal

beforetheBoard.

Respectfullysubmitted,

The Village ofNew Lenox

By: ____________________________
Oneof Its Atto eys
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Roy M. Harsch
SheilaH. Deely
GardnerCarton& DouglasLLP
191 N. WackerDrive — Suite3700
Chicago,IL 60606
(312) 569-1000
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CERTIFICATE OF SERVICE

Theundersignedcertifies thatacopyoftheforegoingNoticeof Filing and the

attachedThe Village of NewLenox’s Memorandum of Law In OppositionTo

Petitioner’s Motion For Summary Judgmentand ResponseofVillage of NewLenox To

Petitioners’ StatementOf Relevant Facts From The AgencyRecord wasfiled by hand

deliverywith theClerk oftheIllinois PollutionControlBoardandserveduponthepartiesto

whom saidNoticeis directedby electronicandregularmail on Wednesday,May 25, 2005.
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BEFORE THE ILLINOIS POLLUTION CONTROL BO.~&~~’SOFFICE

MAY 25 2005
DESPLAINES RIVER WATERSHEDALLIANCE, )
LIVABLE COMMUNITIESALLIANCE ) STATE OF ILLINOISrollution ControlBo
PRAIRIERIVERSNETWORK, andSIERRACLUB, )

)
Petitioners, )

)
v. ) PCB04-88

) (NPDESPermitAppeal)
ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY andVILLAGE OFNEW LENOX .. )

)
Respondents. )

RESPONSEOF VILLAGE OF NEW LENOX TO PETITIONERS’ STATEMENT OF
RELEVANT FACTS FROM THE AGENCY RECORD

1. Hickory Creek,atributary ofthe DesPlainesRiver which flows in Will County,
wasonceknownfor its exceptionallyhigh waterquality andbiological integrity. Phillip Smith,
ascientistofthe Illinois NaturalHistory Surveywrote in 1971 that “Prairie andJacksonCreeks
have good speciesdiversity, but Hickory Creek is the outstandingstreamin the [Des Plaines
River] system and containspopulationsof suchunusualspeciesas the northernhogsucker,
rosyfaceshiner,andslendermadtom.” (HR115)

ANSWER:

The cited information appears to be a very brief conclusion in an abstract that was

inserted into the record. New Lenox has no reasonto agree or disagreewith the cited

conclusion,which is of limited relevancegiven the time.period it references,the absenceof

the location alongHickory Creek and data on which it was based,the absenceofthe author

in this proceeding,or other relevant information. However, for regulatory purposes it is

important to note that Hickory Creek is not on the current list of biologically significant

streams compiled by the Illinois Department of Natural Resources(“IDNR”), Natural

History Survey in the publication Biologically Significant Illinois Streams. This list is

relevant for purposes of anti-degradation, and IDNR has further concluded that no

threatened or endangeredspeciesexist in the vicinity of the segmentof Hickory Creek to
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which New Lenox will discharge. SeeHR 005, 371. Hickory Creek is a generaluseand is

rated as a “C” stream by Illinois EPA under its Biological Stream Characterization

System. HR 005, 115.

2. New LenoxSewageTreatmentPlant#1 wasbuilt in 1973. (HR 81)

ANSWER:

New Lenox agreeswith this fact and notes that its plant is located at 301 North

CedarRoad. HR 005.

3. Dr. DavidBardack,formerlyoftheUniversityofIllinois at ChicagoCircle, wrote

in 1982 that“StudiesoftheHickory Creekecosystemarewidely recognizedbeyondthe Chicago
area. In fact,Hickory Creekhasattainedthe statusof a classicbiological studyarea.... As a
relativelyunpollutedandunalteredstreamwith adiversifiedfauna....” (HR 108)

ANSWER:

New Lenox hasno reasonto agreeor disagreewith the cited conclusion,which is of

limited relevance given the time period it references,the absenceof the location along

Hickory Creek and data on which it was based, the absenceof the author in this r
proceeding, or other relevant information. Hickory Creek is not on the current list of

biologically significant streamscompiled by the Illinois Department of Natural Resources, L

which is one list that by regulation is relevant for purposesof anti-degradation, and IDNR

has further concludedthat no threatened or endangeredspeciesexist in the vicinity of the

segmentof Hickory Creek to which NewLenox will discharge. SeeHR 371, 699.

4. New LenoxSewageTreatmentPlant#1 hasbeenexpandedsince1991. (HR 5)
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ANSWER:

New Lenox agreeswith this fact. At the time of the application for expansion at

issuein this proceeding,the plant wasoperating at 85 percent capacity, and expansionwas

necessaryto ensurewastewaterserviceswere properly provided for projected development

in New Lenox. The area to be served was within New Lenox’s FPA, and New Lenox

received full approval from the Northeastern Illinois Planning Commission for its

expansion. HR 005.

5. Hickory Creekis found on the draft 2002Illinois 3 03(d) list of impairedwaters.
“The causesof impairment given ... at that time were nutrients, phosphorus,nitrogen,
salinity/TDS/Chlorides,TDS (chlorides),flow alterations,and suspendedsolids. The sources
associatedwith the impairmentare municipal point sources....”(HR 5) In the Illinois Water
Quality Report2004,Hickory Creekis listed asimpairedwith thepotentialcausesofimpairment
being silver, nitrogen, pH, sedimentationlsiltation,total dissolved solids, chlorides, flow
alterations,physical-habitatalterations, total fecal coliform bacteria,total suspendedsolids,
excessalgalgrowth,andtotalphosphorus.

ANSWER:

New Lenox agreesthat Illinois EPA reported that Hickory Creek is found on the

draft 2002Illinois 303(d) list, reportedly basedon a study performed in 1991. The selected

quote is misleading in that it omits thenumerous other sourcesgenerally associatedwith

the listing. Discoveryin this casecould be expectedto show thebasisfor thelisting, the

additional sourcesto the stream, and other information relevant to this case. In addition,

Illinois EPA concludedduring the permit proceedingsthat “a review of the causesof

impairment resulted in a new conclusion. Agencybiologists now believethat only total

dissolvedsolidscan be implicated as a causeofwhatever impairment mayexist in this

streamsegmentoutsideof the immediate areaof the NewLenox outfall.” HR 360. New
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Lenox voluntarily agreedto accepta limit in the permit on total dissolvedsolids. New

Lenox notesthat thecited 2004 Water Quality Report wasissuedafter the NPDESpermit

challengedin this casewasissued. In addition, Illinois EPA has reported that the inclusion

of pH asa potential causeof impairment was a mistakebasedonan erroneousdatabase

entry of 0.87 insteadof7.87.

6. A numberofwitnessesgavereportsof algal bloomsin Hickory Creekincluding
nearbyresidentKim Kowalski. (HR 76)

ANSWER:

This statement is a mischaracterization of the comment in this proceeding. New

Lenox agrees that a few commenters reported “algae,” but “algal blooms” have not been

the subject of comment. Further, as pointed out by New Lenox’s consultant, sampling

performed in August 2002 for purposesof the water quality study observedthere were no

visible signs of organic growth or over-nutrification at the plant discharge site. PR 515,

633.

Comments concerning algaewere consideredby Illinois EPA, and addressedin its

ResponsivenessSummary. In theResponsivenessSummary, Illinois EPA statedthat algae

is a vital part of the aquatic community and algae growth in itself is not problematic; it is

in relation to dissolved oxygen and the adverse impact on fish that provides context.

Illinois EPA stated that “Streams would be expectedto exhibit either one kind of algal

growth or another, [i.e. planktonic or periphyton]” dependingon a variety of factors, and

“the best measure of whether [fish are adversely impactedj is to look at the local fish

population. Hickory Creek has fish populations that are not indicative of low dissolved

oxygenconcentrations.” HR 361. Illinois EPA also concludedbasedon relevant data for
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2003that all measurementsin Hickory Creek meet thewater quality standard for dissolved

oxygen. HR 364. Finally, to the extent algae was observedin August, thoseobservations

were more likely due to low flow conditions and solar heating, not to nutrients discharged

by theplant. PR639.

7. Jim Bland, Director of IntegratedLakesManagement,testified that “[I] should
commentthat asrecentlyasAugustof this year I sawsomethinguniquein-stream,somethingI
havenot seenbefore. Theentiretyofthestreamis coveredfrom PilcherParkalmostall theway
up to CedarStreetwith Hydrodictyonand algaeon thesurfaceofit. Sohereyouhavearunning
streamcoveredalmost completelyand a running streamthat’s really a very, very viable and
importantresource,prettysadlydegradedby the sortsof nutrientdischargethat we areseeing.”
(HR 80)

ANSWER:

See responseto par. 6. Additionally, New Lenox disagrees that Mr. Bland

“testified,” as his comments were unsworn and not subject to questioning or cross-

examination. In addition, Pilcher Park, which is located about two miles as the crow flies

from New Lenox, is the location of a dam. Dams are one aquatic feature that are

associatedwith algae.

8. CommunityresidentBrad Salamytestifiedatthehearingthat, “Last summer,and
this wasalludedto earlier,the creekwasgreenerthanI hadeverseenit, a little patchdownthe
centerwasliquid, therestofit wascompletelygreenlike you couldwalk on it.” (HR 82-3)

ANSWER:

V Seeresponseto par. 6. New Lenox disagreesthat Mr. Salamy “testified,” ashis

commentswere unsworn and not subject to questioning or cross-examination.

9. Phosphorousconcentrationsare high in the creek. In addition to the IEPA
impairedwaterdatadiscussedabove(~J5),theU.S. GeologicalSurveydatabaseshowsthat for
theperiodof ‘92 to ‘97 totalphosphorusexceededIllinois’ EPA triggervaluefor morethan 20
percentof the samples. Illinois EPA’s trigger is approximatelyeight times higher than the
USEPA’srecommendedcriterion. Furthermore,datacollectedin August2002by theVillage of
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New Lenoxindicatethetotalphosphorusinstreamon thatparticulardaywhentheysampledwas
between1.49 and1.63 milligrams perliter. Theseconcentrationsareapproximately20 times the
USEPA-recommendedcriterionandmorethantwice Illinois EPA’strigger. (WentzelTestimony
HR67)

ANSWER:

This paragraph’s characterization of phosphorusvaluesas “high” in the Creek does

not constitute a fact but merely a characterization by the statement’s author. The cited

data is from Illinois EPA’s samplesat U.S.G.S.gauge 05539000in Joliet, Illinois, which is

published by U.S.G.S. under mutual agreementwith Illinois EPA. HR 129, 365. This

monitoring station is located approximately seven miles downstream of New Lenox’s

dischargeand the latest data is from six yearsbefore thepermit was issued.

Neither Illinois EPA’s “trigger value” nor a criterion recommendedby U.S. EPA

constitute regulatory standards in Illinois or are relevanthere. Illinois EPA’s trigger value

is a tool for ranking streams. It is based on the
85

th percentile of values recorded for

phosphorus. It has absolutely nothing to do with the impact of phosphoruson a streamor

a cause/effect relationship. Illinois EPA noted that even within the various ecoregions

utilized by U.S. EPA, “the national criteria recommendations are based on statistical

distribution and recurrence frequencies,not direct relationship to detrimental or impaired

stream conditions.” HR 365. Seealso PR 639.

Illinois EPA properly weighed Petitioners’ comments,and concluded that there is

nothing unusual about stream phosphorus values such as those reported for Hickory

Creek. Illinois EPA is also aware of the other dischargersto the Creek, and their location

both upstream and downstream of New Lenox, and discoverycould be expectedto address

thesedischargers.

10. Samplingby the applicant’scontractor,EarthTech,conductedin Augustof2002

found 2.76 milligrams per liter of total phosphorusin the effluent, almost twice the upstream
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concentrationon that day and six times the averageover time for that particular stream
(WentzelTestimonyHR 68)

ANSWER:

New Lenox agrees that the results of a grab sample of its effluent were 2.76

milligrams per liter of total phosphorus in the effluent on the datesampled,and notes that

the four downstream samplesshowed phosphorus at values of 1.60 milligrams per liter,

1.63 milligrams per liter, 1.47 milligrams per liter, and 1.52 milligrams per liter. SeePR

513, 545. As New Lenox’s consultant pointed out, it is misleading to compare

concentrationsin the creek and in the plant effluent when the flows are not the same,and

had flows been considered,the total phosphorus from the plant effluent would have been

on fourth ofthe upstream total phosphorus. PR. 632-33.

Concentrations of phosphorus in effluent can be highly variable and dependenton

flows, the time of day and a host of other facts,and a grab samplecan be expectedto result

in limited information. New Lenox notesthat phosphorus is not an acute pollutant, and it

is long-term averagevalues that would be more critical. In addition, the Illinois EPA is

aware of other dischargersupstream and downstream ofNew Lenox.

11. Commentsby ProfessorsDavid Jenkins and Michael Lemke of the Biology
Department,UniversityofIllinois atSpringfieldstated:

— Basedon theNew LenoxAugustdata,thecurrentplant releasesan averageof 64.7
kg of nitrate+nitriteper dayand 16.1 kg oftotal P [total phosphorus]into Hickory
Creek.

— Basedon long-term averageAugust flow datafrom USGS and USGS Schmuhl
Roadnutrient analyses,currentHickory Creek nutrient loads upstreamfrom the
WWTP#1 are 151 kg nitrate+nitrite,and22.7 kg totalP.

— Therefore,the plant is responsiblefor 30% of downstreamnitrate+nitrite load in
Hickory Creek,and41%oftheHickory CreektotalP load.
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— As currently planned(and assumingnutrient levels in plant dischargeremainthe
same),thenewplant dischargewill release105.7 kg of nitrate+nitriteperdayand
26.3 kg of total P perday into Hickory Creek. Assumingthat Hickory Creekflow
will not changefor reasonsother than the plannedextraplant discharge,the new
plantdischargewill release41%ofthestreamnitrate+nitriteload,and53.7%ofthe
streamP loadon anaveragebasis.

— More importantly,the same-sizedreceivingstreamwill bebearing170%thelevels
ofnitrate+nitriteupstreamof theplant, and216%of thetotal P levelsupstreamof
the plant. These levels of nutrient loading will have substantial effects on
downstreamwaterquality, not only in Hickory Creek,but also the Des Plaines
River and the Illinois River. The Hickory Creekchannelwill also be receiving
substantiallymoreflow, which will haveeffectson streamhabitatandbiota that are
separatefrom nutrienteffects.

Summaryof Hickory Creek Water Quality Information, David Jenkinsand Michael
Lemke(HR 304-305)

ANSWER:

New Lenox does not dispute that the Professors made the cited statements.

However, the conclusions in these commentsare based on questionableor undisclosed

assumptions,and discovery would be necessaryto show what support thesecommentsare

basedon, mathematically and otherwise. New Lenox’s consultantpointed out severalareas

where the Professors usedincorrect assumptions,including the flow usedand invalid data

comparisons. PR 635. The conclusion that there will be “substantial effects on

downstream water quality” in Hickory Creek, the DesPlainesRiver and the Illinois River

is of very questionableand undisclosedscientific and mathematical support. In any case,

the Illinois EPA considered thesecommentsand is aware of point and non-point sourcesof

nutrients to all of thesewaterbodies.

12. Publishedtreatisesplacedin the recordshow that elevatednutrient levelscause
impairmentofstreams. .

“Eutrophication is a fundamentalconcern in the managementof all water
bodies.... There is now also considerableinterestin the enrichmentof streams
andrivers (seediscussionby Doddsand Welch2000). For examplein 1992,the
United States Departmentof Agriculture National Water Quality Inventory
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reportedthat enrichmentand sedimentationwere the most significant causesof
water quality degradationin 44% of >1,000,000km of streamsand rivers
surveyed in the US (http://www.usda.gov/stream_restoration).Management
problems caused by [nutrient] enrichment, and associatedbenthic algal
proliferations, include aesthetic degradation..., loss of pollution-sensitive
invertebratetaxathroughsmotheringof substrataby algae..., anddegradationof
waterquality (particularlydissolvedoxygenandpH) resultingin fish kills....”

Biggs, B.J.F. 2000. Eutrophicationof streamsandrivers: dissolvednutrient-chlorophyll
relationshipsfor benthicalgae. J. NorthAm.Benthol.Soc.19:17-31. (HR 187)

“Reasonsfor nutrientcriteriainclude: 1) adverseeffectsonhumansanddomestic
animals,2) aestheticimpairment,3) interferencewith humanuse, 4) negative
impactson aquaticlife, and5) excessivenutrientinput into downstreamsystems.”

Dodds, W. K. andE.B. Welch. 2000. Establishingnutrient criteriain streams..J North
Am.Benthol.Soc.19:186-196.(HR 177)

“High algal growthcanaffect fish distributionby alteringthephysical(algalmass
accumulation)and chemical (dissolvedoxygen,pH) characteristicsof the river
system.”

Sabater,S., J. Armengol, E. Comas,F. Sabater,I Urrizalqui, andI. Urrutia. 2000. Algal
biomassin a disturbedAtlantic river: waterquality relationshipsandenvironmentalimplications.
ScienceoftheTotalEnvironment.263:185-195. (HR210)

Thereis apositivecorrelationbetweennutrientsin streamsandalgal activity.

“The presentanalysissuggeststhat managingnutrient supply could not only
reducethe magnitudeof maximumbiomass,but also reducethe frequencyand
durationofbenthicalgalproliferationsin streams.”

Biggs, B.J.F. 2000. (HR 187)

“... ourstudy indicatesthatthereis a generallypositiverelationshipbetweenChl
[chlorophyll] andTP [total phosphorus]in temperatestreams...“

VanNieuwenhuyse,E.E. andJ.R. Jones.1996. Phosphorus-chlorophyllrelationshipin
temperatestreamsandits variationwith streamcatchmentarea. Can. J. Fish.Aquat.Sci. 53:99-
105. (HR 206)

“If streamsarenot turbid, preventingmaximumbenthicchlorophyll levels from
exceeding200 mg/m2 is reasonablebecausestreamswith higher levels arenot
aestheticallypleasing, and their recreationalusesmay be compromised. For
benthic chlorophyll to remainbelow 200 mg/m2 at the very least,TN should
remainbelow 3 mg!L andTP below0.4 mg/L.”

Dodds,W. K. andE.B. Welch.2000. (HR 184)
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“Photosynthesisand respirationare the two importantbiological processesthat
alter the concentrationof oxygen and carbon dioxide. In highly productive
waters, such as slow moving rivers with abundantmacrophytes,oxygen is
elevatedand carbondioxide is reducedduring the daytime,while the reverse
occursatnight.”

Allan, J.D., 1995. StreamEcology:structureandfunction ofrunning waters. Chapman
& Hall, New York (HR 163)

“Die! (24 h) changesin oxygen concentrationprovide a meansof estimating
photosynthesisandrespirationofthetotal ecosystem...”

(Allan, J.D. HR 163)

“Carbondioxide likewisetendsto deviatefrom atmosphericequilibrium in highly
productive lowland streams where luxuriant growths of macrophytes and
microbenthicalgaecan result in diel shifts in dissolvedC02....Becauseof the
interdependenceofCO2 concentrationand pH ..., mid-daypH can increaseby as
muchas0.5units.”

(Allan,J.D. HR 164)

“Dissolved 02 deficit and high pH are perhapsthe most severealgal-related
problemsaffecting the aquatic life-supportcharacteristicsof a river or stream.
Deficits of DO can occur when respiration of organic C produced by
photosyntheticprocessesin the streamexceedstheability of reaerationto supply
DO.”

(Dodds,W. K. andE.B. Welch. HR 180)

“The contributionof algalbiomass~to the die! dissolvedoxygen(DO) variability
in rivers is commonin systemsreceivinghighnutrientinputs....”

Sabater,S., J. Armengol,E. Comas,F. Sabater,I Urriza!qui,and I. Urrutia. 2000.
(HR216) V

ANSWER:

New Lenox agreesthat the statein responseto draft criteria by U.S. EPA is moving

forward to develop nutrient standards and has convened a study group that includes

stakeholders from numerous areas, including persons that commented in this proceeding.

New Lenox agreesthat published statementswere placed in the record by Petitioners, but

they areof limited usefulnesssincethey are not directedat this stream or this effluent, they
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are unsworn and unverified, and they are generally more appropriately consideredin the

context of setting generally applicable standards for nutrients, not deriving water quality

limits for one discharger along a stream with many dischargers. The provided snippets of

statementsfrom thesestudiesdo not changethe fact that the scienceconcerningnutrients,

algal growth, dissolved oxygen levels,stream types, and other factors is both complicated

and uncertain, and Illinois EPA has acknowledged “major knowledge gaps.” HR 356.

Further, the Illinois EPA concluded specifically in this casethat “the incremental nutrient

loading anticipated to result from this project is not expectedto increasealgaeor other

noxious plant growth, diminish the present aquatic community or otherwise aggravate

existing stream conditions.” PR 565. Finally, both Illinois EPA and the Board have

concluded as much with respect to the uncertain sciencesurrounding nutrients in the

opinion concerning the Board’s proposal of a technology-basedinterim standard for

phosphorus. SeeOpinion and Order, R 04-26(April 7, 2005).

13. It is likely that nutrient dischargesfrom New Lenox WWTP #1 are already
adverselyimpacting Hickory Creek and that reductionsof nutrient dischargesare neededto
preventfurther impact. (StatementofProfessorsJenkinsandLemkeHR 305)

ANSWER:

Seeresponsesto 11 and 12. This statement is an unfounded characterization and

conclusion, submitted in an unsworn comment, and is contrary to Illinois EPA’s

conclusion. The conclusion does not explain what the adverse impacts are, and New

Lenox’s studiesand submissionsshowed the opposite. HR 361, 364. Based on the

macroinvertebrate survey performed by New Lenox at the requestof Illinois EPA at the

location of the discharge,pollution intolerant organismsare present both upstream and

downstream ofthe existing discharge. PR572.
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14. The IEPA at the hearingon the draft permit acknowledgedthat it was “very
possible”thatsupersaturatedoxygenlevelsfoundduring thedaytimehoursin Hickory Creekare
dueto algaesaturationphotosynthesis.(HR 67)

ANSWER:

New Lenox agreesthat Mr. Bob Mosher of Illinois EPA acknowledgedthat it is

“very possible that algae saturation photosynthesishad a part in levelsof supersaturated

dissolvedoxygenlevelsduring the period of 1979to 1997” asreportedin thedata taken at

the U.S.G.S. stream gauge approximately seven miles in Joliet downstream from New

Lenox. To put the statement in context, in responseto follow up questioning and in the

ResponsivenessSummary, Mr. Mosher also stated that he was not aware of any studies

that show gasbubble diseasein fish from supersaturation. HR 068 and 361.

15. Hickory CreekalsoviolatedpH standardsby exceedinga pH of 9, likely asthe
resultofalgal activity. (HR 126)

ANSWER:

This conclusory statement is basedon an unsworn comment from Petitioners in the

record. It appearsto be derived from Illinois EPA’s sampling at theU.S.G.S.stream gauge

in Joliet, approximately sevenmiles downstream from New Lenox’s discharge point. New

Lenox’sconsultant pointed out that during theperiod ofrecord, averagepH was 7.8, only 3

pH values were 9.0 or higher, with two at 9.0 and one at 9.1. PR 640. New Lenox’s pH

sampling in connectionwith its water quality report showedpH ranging from 6.77 to 8.21

in the vicinity of New Lenox’s plant. Illinois EPA also properly considered its data

concerning pH, and pointed out that in some environments, a pH over 9.0 is not an

unnatural condition. Illinois EPA also statedthat its monitoring station on the lower part

of Hickory Creek may not have similar morphology to the area around New Lenox, and

therefore drawing direct conclusionsbetweensitesmay not be valid. HR 369.
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16. EPA did not analyzethe effectsof the existing New Lenox dischargewith a
recentvalid study. The AntidegradationAssessmentMemorandumfrom Scott Twait to Abe!
Haile,Nov. 26, 2002statesthat “The mostrecentfacility relatedstreamsurveyconductedby the
Agency wason June10, 1991. The facility relatedstreamsurveyis not representativeof the
streamconditions that exist at this time, sincethe facility hasbeenexpandedsince the 1991
facility relatedstreamsurveywasconducted.” (HR 5)

ANSWER:

This statement is inaccurate. Illinois EPA requested and received a recent valid

study from NewLenox, performed by its consultantEarth Tech.

17. The applicant’ contractor,Earth Tech, performed a biological study for the
Village of New Lenox (HR 513-519) at EPA’s request(HR 660.5). There is extensive
discussionin the Hearing RecordamongIEPA staff regardingdeficienciesin the EarthTech
study. (HR537,HR 556-558,HR 561, HR661-698).

ANSWER:

New Lenox agreesthat its consultant performed a biological study, and it was

subject to extensivediscussionsand appropriate internal agencydeliberation about the

information it provided aswell as generaldiscussionsaboutthe manner in which these

studiesare performed. The conclusion that the study was “deficient” is an inappropriate

characterization, and omits substantial parts of Illinois EPA’s thoughtful and thorough

deliberations. The agency’sdeliberations reflect that there are various methodologiesfor

performing MBIs, and there were initially differencesbetweenIllinois EPA staffmembers’

practice and New Lenox’s consultant, which were addressed by Illinois EPA and New

Lenox’s consultant. Those differences included the manner in which the MBI was

calculated and the tolerance values assigned to certain species, as well as

procedures,”beyond[the staff members”.] own familiarity and practice.” Illinois EPA has

also recognized the difficulty of performing an MBI assessmentand the variations in

acceptablemethods that neverthelessmay still not be perfect. For example, one of the

Illinois EPA staff members citedby Petitioners has stated that evenits own “bug-sampling
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methods (asthey are currently defined) fall short of adequatelyaddressinghow to control

for habitat or flow influences on macroinvertebrate samplescollectedat difference sites.”

PR 665; Seealso671, 674-75.

As recognized by Illinois EPA, there is no regulatory method to perform the MBI.

See PR 674-75. New Lenox’s consultant was neverthelessable to satisfy Illinois EPA’s

concernsabout the study and Illinois EPA made a decision to rely on the study aspart of

the information that informed its decision. The consultant revised the MBI values to

accord with the Illinois EPA’s preferred methodology,which produced a relatively minor

difference from the originally calculatedMBI. HR 370. Illinois EPA subsequentlyverified

the validity and acceptability of the survey to characterizethecurrent condition ofHickory

Creek. HR 370; PR 019.

18. A Sept.24, 2002 internalEPA email from HowardEssigto Roy Smogerstates,
“Themacroinvertebratememopreparedby EarthTechis oneofthe pooreststudiesI haveseen
in awhile.” It is furtherstatedthat“Statementsmadeby EarthTechon page3 oftheirreportare
all without merit. They do not back up any of their statementswith data. For examplethey
attributedifferencesin taxabetweenstationsto variations in streamflow, dissolvedoxygen
levelsandhabitattypes-but theyprovidedno streamflow or dissolvedoxygendata.” It is still
furtherstatedin this email that “Earth Techalso indicatedthat the currentbaseflowof Hickory
Creekis adequateto dilute the volumedischargedfrom the WWTP. Theydid not provideany
flow dataon Hickory Creekor theNewLenox WWTPto backup this claim.” (HR 666-7)

ANSWER:

See resp. to par. 17. The discussionwithin Illinois EPA is evidenceof proper

internal deliberations in this matter betweenvarious staff membersprior to the time

Illinois EPA madea decision,and the cited memorandum is evidenceof one staffmembers’

views and commentsearly in the process. It was not Illinois EPA’s ultimate conclusion

with respectto the study. There were ongoingdiscussionsbetweenNew Lenox and Illinois

EPA, and Illinois EPA was ultimately satisfied that the study was sound notwithstanding

minor variations in procedure.
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19. Anotherinternal IEPA memo, the Oct. 9, 2002 Memorandumfrom Roy Smoger
to Bob Mosher,summarizesthereviewsby Smoger,HowardEssigandMarkJosephoftheEarth
Techstudyandrecommendsthat thestudy beconductedagain. This memostates,“We find it
difficult to judgethe validity of the analysesand conclusionsbecausethe studyuseddifferent
collectionmethods,different taxon-tolerancevalues,and different criteriafor interpretingMBI
scoresthanthosetypically usedby Illinois EPA. In addition,thereportdo.esnot containenough
specific information on habitat,waterchemistry,and flow.” The memoconcludes,“Therefore
werecommendthat EarthTechconductthesurveyagainfollowing the guidelineslisted below.”
(HR 559-560).

ANSWER:

See Resp. par. 17 and 18. In addition, New Lenox notes that the preferred

procedures and guidelines of certain staff membersthat reviewed the study have not been

adopted as regulation, and to the extent New Lenox’s consultantuseddifferent procedures,

its study was ultimately determined to be soundby Illinois EPA, and is evidenceproperly

relied upon by Illinois EPA.

20. A Nov. 25, 2002 email indicatesconfusion on whetherIEPA field staff would
redo the study. (HR 700) A Nov. 26, 2002 email from EPA’s GreggGood shows EPA’s
decisionto ignore the EarthTech study, stating, “Therefore, forget using the contractor’sbug
study.” On the same day, IEPA referencedthe study in the AntidegradationAssessment.
AntidegradationAssessmentMemorandumfrom ScottTwait to Abel Haile,Nov. 26, 2002 (HR
5): “New Lenox sponsoreda macroinvertebratesurveyof Hickory Creekat this location in
August2002. Pollution intolerantorganismswerefound bothupstreamand downstreamof the
existingdischarge.” (HR 562)

ANSWER:

This paragraph contains inappropriate characterizations on the state of mind of

Illinois EPA field staff that are not supported by the record. Illinois EPA did not make a

decisionto ignore the Earth Tech study but, having asked for it, utilized and relied on it as

useful and important information for purposes of the Anti-Degradation Assessment. As

explainedby Gregg Good in the cited email, Illinois EPA also wentback and reviewedthe

basisfor listing Hickory Creek as “partial impairment,” and determined that the basis for
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the listing was violation of standards governing total dissolved solids. Illinois EPA

therefore recommendedand New Lenox agreed to accept a limitation for total dissolved

solids. Finally, the cited email is evidenceof the extensive internal deliberations that

properly occurred. They should not be used as evidenceof “confusion,” nor do internal

agency deliberations change the appropriate analysis and conclusions of the Agency

reflected in the NPDES Permit, ResponsivenessSummary and the Anti-Degradation

Assessment.

21. The record does not contain any study of the potential effect of increased
dischargesfrom theplant on Hickory CreekortheDesPlainesRiver. In an emailof September
9, 2002, EPA’s Robert Mosher wrote, “There is no good way to predict what impact the
expansionmayhave(antidegradation)....”(HR 660.5)

ANSWER:

The record contains extensive evidence of appropriate Agency deliberations,

including by Bob Mosher, concerning the water quality in Hickory Creek and the plant’s

effecton it. After the Agencyweighedall of the information before it, it wasable to makea

decisionthat the current causeof impairment in the Creek was total dissolvedsolids,and a

permit limit was included in the permit. With respect to the Des Plaines River,

considerationofpotential impactswould be entirely speculative.

22. In thereasonablepotentialanalysisfor copperdonefor this permitmodification
(MemorandumofJuly 16, 2002from ScottTwait to Abel Haile), the concentrationofthehighest
samplewas 20.5 ~ig/l while the chronic standardfor copperat the hardnesslevel found in
Hickory Creekis 20.6 pg/l. IEPA’s calculationof the reasonablepotential for a violation of
water quality standardsfor copper using the U.S. EPA method revealedthat therewas a
reasonablepotential for the level of copper to be more than double the acutewaterquality
standardfor copperandto exceedthechronicstandardby afactorofover 3.7. (HR 508)

ANSWER:
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Illinois EPA considered the U.S. EPA method as well as this comment. In its

ResponsivenessSummary, Illinois EPA concluded that for the chronic standard at issue

here, on an averagebasis, the effluent is not likely to exceedthat value. HR 363. In Scott

Twait’s memorandum concerning water quality based effluent limits, Illinois EPA

determinedin accordancewith Agencypolicy that it would not usethe high multiplier used

in U.S. EPA’s method becausethat method doesnot yield valid results when only a small

samplepopulation exists. Illinois EPA also concluded that this facility had beenpreviously

identified ashaving a low risk for high levelsof metals. PR509. Further, basedon Illinois

EPA’s knowledgeof other dischargersto the Creek and a known problem with copper in at

least somesegmentsof Hickory Creek, which could be expectedto be explored through

discovery, Illinois EPA reasonably concludedthat the New Lenox discharge would not be

likely to causea violation of water quality standard.

23. On January5, 2003, IEPA gavenotice that it had madea tentativedecisionto
renew a NPDESpermit to New Lenox to dischargeinto Hickory Creek~The draft renewed
permit allowed the New Lenox plant to increaseits designaverageflow from 1.54 million
gallonsperday to 2.5 16 million gallonsperday. (HR 1-15)

ANSWER:

NewLenox agreeswith this paragraph.

24. After reviewing a copy of the draft permit, Petitionerscommentedthrough
testimonygivenat apublic hearingheldon thedraftpermit on April 24, 2003 in theNew Lenox
Council Chambers.(HR 61-87)

ANSWER:

New Lenox agreeswith this paragraph.

25. No one appearedat the hearingon behalfof the applicant,which chosenot to
participatein thehearing. (HR 61-87).

ANSWER:
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New Lenox disputes that it did not appear at the Public Hearing. The attendance

sheet shows that Mike Turley, the Wastewater Treatment Plant Superintendent, was

presentat the hearing. HR 055. New Lenox was not requestedto provide comment at the

hearing, and in light of the fact that the purpose of the hearing is for Illinois EPA to

provide information to the public and acceptpublic comments,this is consistentwith the

regulations governing the hearing. As the applicant, under the regulations New Lenox is

not in the sameposition as a member of the public. The record reflects the extensive

information provided to Illinois EPA prior to the hearing to enable it to hold an

informative and meaningful public hearing and comment period, as evidenced by

Petitioners’ extensiveparticipation and voluminous submittals.

26. At the hearing,IEPA answeredthat it had done no studiesof alternativesto
allowing the dischargeotherthan to review a study of land treatmentdoneby the applicant’s
contractorandthat it hadnot madeany study of the costofremovingphosphorusornitrogenat
theplant. (HR 73-4)

ANSWER:

As noted by this paragraphanddiscussedat the hearing, New Lenox’s consultant

performed an analysisof spray irrigation either at farmland or on a golf course as

alternatives to the discharge,and New Lenox also considered alternative discharge

locations. PR 403, 634; HR 372-374. In addition, as noted at the hearing, the Illinois

Associatedof Wastewater Agencies (IAWA) at the request of Illinois EPA performed a

studyconcerning cost and efficiencyof nutrient treatment, which was before Illinois EPA

at thetime it madeits decisionand is consequentlyproperly part of the record. HR 74. All

partiesinvolved in this proceedingare aware of the contentof that study.

27. In their commentsand testimony,Petitioners raisedlegal and scientific issues
regardingflaws in thedraftpermit andin IEPA’s considerationofthedraftpermit including:
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a. Thedraftpermit alloweddischargesofphosphorusandnitrogenthatcause,havea
reasonablepotential to causeor contribute to violations of the water quality
standardsregardingoffensivecondition, 35 Ill. Adm. Code302.203, in violation
of 40 CFR 122.44(d)and 35 Ill. Adm Code 309.141. Nutrients are the likely
causeof algalbloomsandotherunnaturalplant growththathavebeenreportedin
the creek. (HR68)

b. Evidence,never disputedin the record, that Hickory Creeknow violates state
waterquality standardsregardingoffensiveconditions becauseof algal blooms.
(see¶IJ 6-9above)

c. That the draft permit allowed dischargesthat may cause,have a reasonable
potential to causeor contributeto violations of statewater quality standards
regardingdissolvedoxygen,35 Ill. Adm 302.206,andcopper,35 Ill. Adm. Code
302.208(e)in violation of40 CFR122.44(d)and35 Ill. Adm. Code309.141. (HR
68,HR 265-6)

d. Thatthedraftpermit andthestudiesandlackof studiesthat led to thecreationof
the draft permit did not comply with Illinois antidegradationrulesprotectingthe
existing usesof the receivingwaters. 35 Ill. Adm Code 302.105(a)because
studieswerenot properlyconductedto determinethe potential effectof the draft
permit on existing uses of the stream and becauseIEPA took no steps to
determineif existing recreationalusesof the streammight be impactedby the
lack of disinfection of wastewaterfrom the plant in months outside of May
throughOctober. (HR 265, HR82)

ANSWER:

New Lenox agreesthat Petitioners availed themselvesof the opportunity to provide

extensive public comment and raised various arguments including those cited in this

paragraph, all of which were fully consideredby Illinois EPA. To the extent raised in the

motion, the characterization of theseissuesas “flaws” in the draft permit constitutes (a) a

legal argument, not a fact and (b) thesearguments were rejected by Illinois EPA, asfully

explained in its ResponsivenessSummary. HR 352-376.

28. Further,Petitionersurgedthat theIEPA takethe stepsnecessaryto comply with
35 Ill. Adm. Code302.105(c). Petitionerspresentedcommentsthat thealternativesto allowing
the increasein pollution werenot reasonablyweighedprior to the issuanceof the draft permit
and that manyof the costsofproceedingunderthedraft permitwereignored. William Eyring,
SeniorEngineerfor the Centerof NeighborhoodTechnology,raisedconcernsaboutthe social
and economiccostsof expandingthe plant in thecenterof theVillage. (HR 120-1)Jim Bland
testifiedthat the environmentaleffectsof thekinds of developmentthat would be facilitatedby
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the plant expansionwere not considered. (HR 78-79, HR 109) Petitionerstestified that the
estimatedcostsof alternatives(e.g. landtreatmentand landapplicationoftreatedwastewater)to
allowing theincreaseddischargewereunreasonablyinflatedandthecostsofminimizing nutrient
dischargeswere not considered. EnvironmentaleconomistJeffSwanorequesteda life cycle
analysisbe performedon all consideredalternativesasan appropriateeconomicassessmentof
the coststo provide a better cost-benefitanalysisand to provide the public with a costs-per-
treated-volumefigure. (HR 70-2)

ANSWER:

New Lenox does not dispute the general summary of Petitioners’ comments,but

Petitioners’ characterization of “the stepsnecessaryto comply with” regulations and its

adviceto Illinois EPA concerningsameconstitutesa legal argument, not a fact. New Lenox

disagrees that any Petitioners “testified,” as public comments represent unsworn

statementsby parties not subject to cross examination. New Lenox disputes that these

particular commentsare relevant to theextent theyconcernthe “kinds ofdevelopmentthat

would be facilitated by the plant expansion,” which is a considerationoutside the scopeof

Illinois EPA’s review of the impact of this particular treatment plant, not the land use

considerations that are properly within the discretion of New Lenox. New Lenox is not

awareof Mr. Swano’scredentialsor qualifications asan “environmental economist.” New

Lenox disputes that its estimatedcostof alternatives were unreasonably inflated, and notes

that Mr. Swano’s commentsconcerning land application were not the result of his own

independent analysis but were based on information from Schaffer International, a

companyin the businessof sellingland application systems.HR 71.

29. Petitionersaskedthat all technicallyand economicallyreasonablemeasuresto
avoidor minimize theextentoftheproposedincreasein pollutantloadingsbe incorporatedinto
thepermit andthatthepermit beimprovedin anumberofrespectsincludingthat;

a. It provide for economically feasible controls on the dischargeof nutrients
includingphosphorusandnitrogen;
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b. The limits in the permit be improvedto preventdischargesthat could cause~or
contributeto violationsof waterquality standardsregardingoffensiveconditions
anddissolvedoxygen;

c. Thatproperbiological studiesbeconductedto assurethatthedischargewould not
adverselyaffectexistingusesofthestream;

d. That EPA seriously consider whetherthe increaseddischargewas actually
necessaryin light ofpotentialalternatives;and

e. ThatIEPA seriouslyconsideralternativesto allowing the levels of pollutantsin
the streamsthatwould beallowedby thedraftpermit.

(HR 112-3, 120-1,126, 265-267)

ANSWER:

New Lenox does not dispute the general summary of Petitioners comments

presentedby this paragraph. New Lenox believesthat Illinois EPA did seriously consider

alternatives in this matter, as noted in its ResponsivenessSummary at HR 372-374.

30. In particular,Jim Bland, an experton eutrophication,testified on behalfof the
DesPlainesRiver WatershedAlliance at the public hearingthat “Data concerningincreased
nutrientloading,especiallyphosphorusis not includedin theproposedpermit.... On along term
basis the proposedincreasein dischargewill increasethe “attachedalgae” (periphytonthat
coversthe rocksandbottomrubblethat arecharacteristicofthis reach(c.f. EcologicalEffectsof
Wastewater,E.B. Welch). This increasein streamproductivityhasthe capacityto dramatically
alterthecharacterofthe invertebratecommunitiesdowngradientfrom theSTP.” (HR 110)

ANSWER:

New Lenox moves to strike the statement that Mr. Jim Bland is “an expert on

eutrophication,” as this has not been establishedby his comments. Further, New Lenox

disagreesthat Mr. Bland “testified” in this case,as he was unsworn and not subject to

cross-examination. New Lenox does not dispute that Mr. Bland made the quoted

comments,which show a lack of understanding of the relationship between appropriate

permit considerationsas opposedto what would be considered in a rulemaking or setting a

TMDL. Illinois EPA fully considered the comments,and stated that “Streams would be
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expected to exhibit either one kind of algal growth or another, [i.e. planktonic or

periphyton]” dependingon a variety of factors, and “the bestmeasureof whether [fish are

adversely impactedj is to look at the local fish population. Hickory Creek has fish

populations that are not indicative of low dissolved oxygen concentrations.” HR 361.

Illinois EPA also concluded based on relevant data for 2003 that all measurementsin

Hickory Creek meet the water quality standard for dissolvedoxygen. HR 364.

31. In addition,Mr. Blandaskedthat EPA“Speedup theanalysisofnutrientloading
influencesand apply this analysisto the existing permit specification. Documentthe direct
influencesofphosphoruswhich alreadyexistat thestream.” (HR 113)

ANSWER:

Seeresp.to par. 30. New Lenox doesnot dispute that Mr. Bland made the quoted

comments. New Lenox notesthat Illinois EPA fully consideredthem aspartof its permit

proceedings.New Lenox also notes that Illinois EPA has conveneda work group, and this

commentis more properly directed in the context of that proceedingthan a specificpermit

proceeding.

32. In posthearingcomments,BethWentzelofthePrairieRiversNetworkstatedthat
“The literature supportsthe claim that excessnutrients,nitrogenand phosphorus,can impair
streamsby affecting dissolved oxygen concentrations,causingnuisancealgal blooms and
causingotherproblems.”(HR 125)Sheconcludedthat “As describedat thehearing,the existing
facility dischargesnitrogen and phosphorusto Hickory Creek at concentrationsthat exceed
instreamconcentrations.Accordingto USGSflow data,Hickory Creekis regularlydominated
by effluent flow. As demonstratedaboveand throughtestimonyprovidedby local residentsat
thepublic hearing,thereis reasonablepotentialthat instreamconcentrationscauseviolations of
waterquality standards. Becausethe dischargefrom New Lenox STP #1 contributesto these
violations, the existing dischargeis illegal and an expansionof the dischargewould be illegal.
Prior to issuanceof this permit, EPA must determinewaterquality basedeffluent limits for
nitrogen and phosphorusthat ensurethat water quality standardswill be satisfiedinstream.
Alternatively, the applicantmustadoptan alternativethat doesnotrequiredischargeofnutrients
to Hickory Creek.” (HR 126)

ANSWER:
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New Lenox does not dispute that Ms. Wentzel made the above commentsand

conclusions, although New Lenox disagrees with their content and notes that they

constitute a legal conclusion. In any case,Illinois EPA fully consideredthesecomments.

Seeresp. to par. 5, 6, 9, 10, 11-15.

33. At thepublic hearing,Albert EttingeroftheEnvironmentalLaw & Policy Center
askedthe Agency to providean estimateof the cost of removingphosphorusand the cost of
removingnitrogenfrom thedischarge.(HR 73-4)

ANSWER:

New Lenox doesnot disputethat Mr. Ettinger made the above request and also

submittedcommentsin this proceeding. New Lenox notes that Illinois EPA had before it

the study prepared by the Illinois Association of Wastewater Agenciesat the request of

Illinois EPA, which contained information on the costassociatedwith removing nutrients.

Seeresp. to par. 26.

34. Cynthia Skrukrud Ph.D. testifiedon behalfof the Sierra Club that “using the
standardUSEPAmethodwhereyou usea multiplier to comeup with a 95 percent... reasonable
potential, the coppersuggestedthat thereshould be further analysis. But then further in the
memorandum,it’s reportedthat all coppersamplesreportedwere lessthanthe acuteandchronic
waterquality standardsandtheconclusionwasthat no regulationof copperis necessaryandno
monitoring beyondroutine requirementsis needed. My concernis that therewere only two
samplestaken. And ofthosetwo samples,I only know whatoneofthemwas. But one ofthem,
the samplemeasured20.5 microgramsper liter. The chronic standardis 20.6 microgramsper
liter. It certainlywould seemgiven that you haveonly two samples,andyou areso closeto a
violation ofthechronicstandardthere,that I would think thatthereis a reasonablepotentialfor
violation of thechronicstandard,and thatbecausetherewere ... so few samplesthat it needsto
be investigatedfurther.” (HR 70)

ANSWER:

New Lenox doesnot disputethat Ms. Skrukrud made the above comments and

conclusions,althoughNew Lenoxdisagreeswith their content. Seeresp.to par. 22.
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35. In apost-hearingletterand attachments(HR 264-265),Skrukrudwrote:

ReasonablePotentialAnalysis to ExceedWaterQualityStandards

TheUSEPArecommendedmethodfor ReasonablePotentialAnalysis is to
useamultiplier to determinethepotentialto exceedagivenstandardwhen
a small numberof sampleshavebeencollected. It is preciselybecauseso
few dataarecollectedthat the multiplier is needed. EPA’s decisionto
abandonthe method recommendedby USEPA in Technical Support
Documentfor Water Quality BasedToxics Control is not acceptable.
IEPA shouldeitherusethemultiplier in their analysisor requirethat more
samplesbecollected

.Yet EPA concludesfrom this limited datasetthat thereis no needfor
additional coppermonitoring. If the measuredvaluehad been20.7 ~.tg/l
insteadof 20.5, would further investigationhavebeenrequired?Are we
thento believethat EPA considers20.5 and20.7 ~1g/lto be statistically
different? The confusingsituationwhich existswith EPA’s method of
direct comparisonof samplevalues to standards is exactly why the
statisticalmethodrecommendedby USEPAshouldbeemployed.”

ANSWER:

New Lenox does not dispute that Ms. Wentzel submitted the above comments,

although New Lenox disagreeswith their content. Seeresp. to par. 5, 6, 9, 10, 11-15.

36. Skrukrudfurthercommented:

InadequateConsideration ofAlternatives

In additionto theother flaws in the antidegradationanalysis,theanalysis
makesno seriouseffort to consideralternativesor to rationally weigh
whethertheproposednewdischargeis sociallyoreconomicallynecessary.

Nutrient removal is alreadyrequiredfor New Lenox by the CleanWater
Act and Illinois law given that the dischargeis plainly causing or
contributing to violations of statenarrativewater quality standardsand
probably statedissolvedoxygenstandards. Although the Agency is not
now requiringnutrientremoval,it concedesthat requirementsfor nutrient
removal are likely to go into effect during the life of the proposed
expansion. It is, thus,unreasonableto decideon themeritsof permitting
this expansionwithout explicit considerationof the costs of nutrient
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removal. The Agencywronglyrejectslandtreatmentandotheroptionsas
too expensive both by overpricing land treatment and by ignoring
potentiallyhugefuturecapitalandoperationcoststhatwill be incurredby
permittingthis dischargeexpansion.”(HR 267)

ANSWER:

New Lenox does not dispute that Ms. Skrukrud submitted the above comments,

although New Lenox disagreeswith their content. Seeresp. to par. 5, 6, 9, 10, 11-15.

37. On October31, 2003, Illinois EPA issuedthepermit that is subjectto thecurrent
appeal. The final permit containssomechangesfrom the draft including requiredlevels of
dissolvedoxygenin the effluent and a limit on total dissolvedsolids. The final permit did not
placeany limits on thedischargeofphosphorus,nitrogenorcopper. (HR 341-50)

ANSWER:

New Lenoxagreesthat Illinois EPA issuedthe permit subject to the current appeal

on October 31, 2003. In responseto commentsmadeduring the public commentperiod

and to information before Illinois EPA, theagencyrecommendedand New Lenox agreedto

accept certain limits without challenge. New Lenox notes that it did not challenge the

limits, but this doesnot mean those limits were not challengeableor were required. They

include limits on dissolvedoxygen, total dissolvedsolids,and ammonia.

38. The permit set no limit for copper. (HR 343) No explanationappearsin the
recordasto why theAgencyproceededin conflict with theU.S. EPArecommendedmethodfor
determiningthe reasonablepotential to violate the acutecopperstandard. No studywas done
under35 Ill. Adm. Code302.102to developa mixing zoneanalysis. Regardingthe chronic
standard,theNewLenox ResponsivenessSummarystates“It is importantto rememberthat this
commentis dealingwith reasonablepotential to exceeda chronicwaterquality standard. By
definition, a chronicstandardmustnot be exceededin thereceivingstreamby the averageof at
leastfour samples.” (HR 363) Yet thereis no discussionof the possibility of requiringmore
samplesthanthetwo provided.

ANSWER:

New Lenox agreesthat no permit limit wasset for copper.
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39. The final permit allowed a monthly daily averageincreaseof 82 lbs of CBOD5
and did not place any limit on the dischargeof CBOD5 otherthat the effluent limit of 35 Ill.
Adm. Code.304.120.(HR 342-3)

ANSWER:

New Lenox disagreesthat no permit limit was setfor CBOD5. SeePR 652, which

showsthepermit doescontain a daily averageand a daily maximumvaluefor CBOD5.

40. No limits were set for phosphorusor nitrogen. (HR 343) Otherthanto mention
that astudydoneby theIllinois Associationof WastewaterAgencies(neverplacedin therecord)
indicatingthat the combinedcostsof treatingnitrogento anunmentionedlevel andphosphorus
to the level of0.5 mgIL might costcapitalcostsof$5.4 million (HR 358),IEPAneverdiscussed
the cost of treatingphosphorus.No mentionappearsin therecordof anyanalysisof the cost,
feasibility or reasonablenessof any level of phosphorustreatmentalone (without nitrogen
treatment)or ofanylevel ofphosphorustreatmentotherthan0.5 mg/L.

ANSWER:

NewLenoxagreesthatno permitlimit wassetfor phosphorusor nitrogen. Further,

New Lenox disagreeswith the statement that the study performed by the Illinois

Associationof Wastewater Agencieswas not part of the record, asthe record properly

includeseverythingbefore the Illinois EPA at the time it made its decision. The study is

clearlyreferencedand disclosedby Illinois EPAin thedocumentsfiled in thisproceeding.

41. No limits are placed in the permit to prevent violation of the “offensive
conditions” narrativestandard. TheResponsivenessSummaryindicatesthat theAgencywould
only placelimits on nutrientsin thepermitafternumericstandardsareset. (HR 356)TheIEPA
declinesto attemptto placelimits in the permit to satisfythe narrativestandardon plant and
algal growthbecause“This is averydifficult standardto applyto apermit.” (HR 357)

ANSWER:

New Lenox agreesthat no limits were placedin the permit concerning “offensive

conditions.” Further,no limits arerequiredto addressoffensiveconditions. To theextent

Petitioners claim that algal growth constitutes an offensive condition, Illinois EPA

CHO2/22387197.1 26



addressedalgaein its ResponsivenessSummary, explaining that algae is a vital part of the

aquatic community and algaegrowth in itself is not itself a problem; it is in relation to

dissolvedoxygen and the adverseimpact on fish that provides context. Illinois EPA stated

that “Streams would be expectedto exhibit either one kind of algal growth or another,”

depending on a variety of factors, and “the best measureof whether [fish are adversely

impacted] is to look at the local fish population. Hickory Creek has fish populations that

are not indicated of low dissolved oxygen concentrations.” HR 361. Illinois EPA also

concludedbased on relevant data for 2003 that all measurementsin Hickory Creek meet

the water quality standard for dissolved oxygen. HR 364. Given the complicated and

disputed nature of the sciencegoverning algae, both Illinois EPA and the Board have

concluded that a work group is necessaryto study the issue of nutrients and proposed

standards that would govern dischargers in Illinois. Further, the Illinois EPA concluded

specifically in this casethat “the incremental nutrient loading anticipated to result from

this project is not expectedto increase algae or other noxiousplant growth, diminish the

present aquatic community or otherwise aggravateexisting stream conditions.” PR 565.

Finally, Petitioners do not addressthe impact of numerous other dischargersto the stream.

Respectfullysubmitted,

The Village of NewLenox

By:____________
OneofIts Attome~’

Roy M. Harsch
SheilaH. Deely
GardnerCarton& DouglasLLP
191 N. WackerDrive — Suite3700
Chicago,IL 60606
(312)569-1000
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